IN THE HIGH COURT OF ZIMBABWE
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In the matter between i CVILDIVISION
DUNCAN HUGH COCKSEDGE ._.f'.: { 0 JUL 2020 APPLICANT
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CENTRAL AFRICAN BUILDING SOCIETY 157 RESPONDENT
RESERVE BANK OF ZIMBABWE 2ND RESPONDENT
MINISTER OF FINANCE AND ECONOMIC DEVELOPMENT 3R0 RESPONDENT

3R0 RESPONDENT'S OPPOSING AFFIDAVIT

| the undersigned MTHULI NCUBE, do hereby make octh and swear to the
following:

1

.

| am the Minister of Finance and Economic Development, appointed as

such by the President of Zimbabwe, in terms of Section 104(1) of the
Constitution of Zimbabwe.

The facts which | depose to herein are within my personal knowledge and
are, to the best of My knowledge and belief, true and correct. Where | do
not have personal knowledge of the facts | state, | aver that | have satisfied
myself through diligent Inquiry as to the veracity of such facts. Where | refer
N points of law, | do sg on the advice of my legal practitioners of record,
which adyvice | dccept and verily believe to be correct.

| have read ang underst

ood the Applicant's founding affidavit and wish
t

C reéspond theretq in the paragraphs which follows hereunder, However.
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before responding fo the Applicant’s averments in seratim | wish to give a
brief background fo the currency reform policy iy limbabwe for the
benefit of this honourable court.

BACKGROUND
4. The multicurency regime infroduced in March 2009 had some

shortcomings in serving Ihe economy, addressing market distortions,

liquidity and cash shortages, as well as maintaining public confidence.,

Government therefore had to come up with policy.reforms to achieve the
I policy envisaged in the "Vision 2030" policy when it is expected that the
f country will have aftained an upper middle-income level status. This vision
is adumbrated in the Transitional Stabilisation Programme which was
approved by the Bretton Woods institutions at Ball in October 2018, to
| enable Zimbabwe fo be in a position to settle its eternal indebtedness.

Zimbabwe is in the process of implementing the provisions of that

Transitional Stabilisation Programme (TPS).

5. The major thrust of that programme is to enable Zimbabwe o be in a
position that enables it to discharae ifs exiernal indebtedness. For
Zlimbabwe to be able to do that, Zimbabwe has to address a variety of
issues that have caused imbalances within the economy. One such issue
is the issue of currency reform and monitory policy. This issue, is addressed
in the TSP as will be seen for instance by ref to paragraphs 193 to 212 of the
TSP document and more particularly in paragraph 207. The cumrency
reforms which Government is and has been pursuing in order to stabilise
the economy, include the adoption of a domestic currency amongst
other key reforms. | aitach hereto an extract of the Transitional Stabilisation

Programme from Paragraph 193 - 212 marked as "Annexure “A".
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dollars of the United States of America and cUIrency which h
created by the State through borrowing from the Central Bank and

issuance of treasury bills to cover the indebtedness of State-owned entities
to local insfifutions. It was th re essential in terms of currency reform to

Separate fhe two different currg\cies which were both being transacted
as dollars of the United States of America. i

~ e ———————————

7. In order to achieve the separation, the Reserve Bank of Zimbabwe issued
a monetary statementin October 2018 directed ot banking institutions. The
banking secior was direcied fo separate customer accounts holding
actual dollars of the United States of America from accounts holding

created money which was not currenicy of the United States of America.

In ordae.r_rto avoid creating @ burden on bank customers, the banks were
directed to open whal were described as "Nosiro" accounts into which
dollars of the United Siates of America would be deposited without
charging the customers. The non-United States dollar currency would then
remain in the customer’s existing accounts. The Reserve Bank directive
contemplated that bank customers would ensure that their deposits of
actual United States dollars which were in their exisiing accounts (if any)

would be transferred to the newly created nosiro accounts. J

8. This process of separating United States dollar currency from non-United
v customers would not

suffer any prejudice as a result of any situations of disagreement with their
four (4) months that |

States dollar currency was given fime so thaf ban

banks. It was only after a period of approximately

Issued Statutory Instrument 33 of 2019 which then gave a nAmMe to the non-

United States dollar currency. Tho’n_tirge/w/mﬂl—(ﬁ dollgr. That name was

both befitting and apposite in that. non-United <inte dollar CUTENCY Was




but was a m
not a pm urrency nly be

1rcm/sterred through the Real Time Gross Seﬂlewem oIS Rosard
Bank of Zimbabwe.

9. Having said this, | will now respond seriatim 1o averments made in
Applicant’s founding affidavit,

Ad paragraph 1 -5

10.No issues save to state thal my address of service is care of my legal
practitioners of record, being the Civil Division of the Altorney General's
Office, 3d Floor, Block A. Mgandane Dlodlo Building, Cnr Samora

Machel/Simon Muzenda Sireet, Harare.

Ad paragraph é - 20
11.Noted.

d paragraph 21

12.No issues save to state thai | have not done any wrongdoing or actions

which have threatened applicant's pension and relirement,

Ad paragraph 22

13.1 have no knowledge of the averments made herein. 1% respondent is

better placed to answer to the averments made by applicant.

Ad paragraph 23 -24

14.No issues.
AQ&QQQ&M

15 have no knowledge of wheiher or not applicant lost milions of dollars s
sO dlleged.
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Ad paragraph 26 - 27
16.There is no schedule which is ailached to the founding affidavit as

applicant alleges. Further, 1he averments made hereln cannot be

answered by myself as | do not hold any account ‘or applicant. | believe

s respondent whom applicant alleges that it holds an account on his

behalf will be better placed to answer to the allegation onwhether orrct
they held US$179.239.69 for applicant in their bank,

d paragraph 28 - 30
17.The averments herein are directed 1o 2n¢ respondent whom | have no

doubt that he will respond appropriately.

Ad paragraph 31 - 32
18.No issues.

Ad paragraph 33 -34

19.In spite of the fact that 15! respondent is better placed to answer to the
averments made in these paragraphs, there is no attachment by
applicant demonsirating that he had actual United States Dollars in his
account in the sum claimed.

Ad paragraph 35

20.Annexure “F" attached to fhe founding affidavit does not have any proof
that his account held with 1+ respondent hac US$322,000.00. it boggles the
mind why applicant is claiming an inferior amount of US$179.541.45 if his
account had actual United States Dollars in the sum of US§322,000.00.



Ad paragraph 36 - 43

21.1 have no knowledge of the said [elferin paragraph 34, | believe fhat 1¢
respondent is better placed 10 Gnswer io the allegations contained in

these paragraphs.

22.However, for the benefit of the court, | wish to state that there is no proof
that applicant deposited actual or real United States Dollars into his
account held by 1¢ Respondent. Following my appointment as Minister of
Finance and Economic Development in 2018, in October 2018 | ordered

MRS

that there be a separation in the actual Uniled Siates Dollars and RTGS

balances which existed in people's accounts. My directive was followed

by the Reserve Bank of Zimbabwe Exchange Conrol Directive R120/2018
which was issued by 2 respondent.

23.Applicant has not demonsirated that in light of my directive and the
Reserve Bank of Zimbabwe Exchange Control Directive No. R120/2018 |
which ordered financial dealers to separate FCA Nostro accounts with
RTGS FCA accounts, applicant's money which was held in his account was
moved into an FCA Nostro account by 1% respondent. If the money was
not moved into an FCA Nosiro account following that directive, then it

means that the amount was not real United States Dollars.

24. Applicant cannot claim the amount which was deemed not to be actual
United States Dollars by 15t respondent and was not moved info an FCA
Nostro account affer the issuance of Exchange Control Directive on 4
October 2018, What it simply means is that applicant's balance as at S
December 2014 wae deemed fo be RIGS FCA balance after the said

directive. Hence, ihe reason why it was nof moved into an FCA Nostro



sometime in 2016 to preserve the said money.

25.Further, | wish to reiterate that whilst by 2016 people continyed fo fransact

in United States dollars, the reality was that there was the actual United
el DBl |

Stcte§ dollar which could be physically deposited and the other United
Siates dollors which could only be fransacted with electronically and

could Tiof be physically deposited. The itwo cumencies became

intermingled and were boll called United Sfct?s dollars. Applicanfshave

nof demonstrated 1o The courf that the amounis held in 20 applicant's
bank account as at 22 February 2019 which is the effective date in terms
of the Finance (No.2) Act, 2019 were indeed United States Dollar deposits
which was deposited into their account or which had been moved into an
ECA Nostro Accouni pursuant fo the said directive. Without that
demonstration, applicants cannct allege any deprivation of property in
terms of section 71 of the Constitution or allege that the Finance (No.2)
Act, 2019 is unconsiitutional as the constitutional provision they are relying
on would have fallen away,

26.May |, for the benefit of the court, hasten 1o siate that this process of
separating United States Dollar currency from non-United States dollar
currency was given fime so that bank cusiomers would not suffer any
prejudice as a result of any situations of disagreement with their banks. It
was only affer a period of approximately four 14) months that | issued
Statutory Instrument 33 of 2019 which then gave @ name fo the non-United
States Dollar currency. That naome was RTGS dollars. That name was both

befitting and apposite in thal, non-United State Oollar currency was not a

physical currency but was o currency which could only be transferred

through the Real Time Gro:s Settiement system Of ihe Reserve Bank of



Zimbabwe. Accordingly. while this curency may have pgen fransacted as
dollars of the United States beiween 28 October 2018 gng 29 February
2019, it was apparent fo everyone, including the Applicant herein, that this
currency was not dollars of the United States of America, As such. the

change of name did not mean that there was a change in the form of the

currency.
Ad paragraph 44 - 47

27.No issues arise.

Ad paragraph 4

28.This is denied. SI 33 of 2012 did not convert United States Dollars info RTGS
Dollars. United States Dollars had already been separated from RTGS
balances in October 2018 {hrough Exchange Control Directive R120/2018.
Actual United States Dollars confinued fo be held in FCA Nosiro accounts
and to date there has been no conversion of the same into any other form.
of curency. What S| 33 of 2018 simply did was to convert RIGS FCA
balances which were, as at 4 Octlober 2018 fictitious United States Dollars
info RTGS Dollars. Any individual who had their monies held in an FCA

Nostro account continued 1o have and withdraw actual United States
Dollars.

Ad paragraph 49 - 50
23. After the separation of accounts in October 2018 and the enactment of
the Finance (No, 2) Act, 2019 which incorporated S 33 of 2019 and Sl 142
of 2019, the Supreme Cour. of Zimbabwe in the Zai ~bezl Gas Zimbabwe
case interpreted thai all balances and indebledness which were
denominated in United Siaies Dollars be and are hereby balances in

Zimb :
abwean dollar as at 22 February 2019.
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d paragraph 51 - 52
30.51 142 of 2019 meant that ine Zimbabwe Dollar was from the effective date

the sole legal tender in Zimbabwe. The said Stalutory Instryment did not
mean that all US$ balances were now local currency as the US$ had
already been separated from RTGS dollarin Ociober 2018 and in February
2018 when the Governor of the 27 respondent announced his Monetary
Policy Statement, he had even pegged the exchange rate of the US$ to
RTGS dollor to start at 1:2.5 which means thal the US$ and the local
curency had a different exchange rate. Hence, it is not comect for

applicant to allege that £l 142 of 2019 meant thot all US$ balances
became local currency balances.

Ad paragraph 53 - 55

31.No issues arise from these paragraphs.

Ad paragraph 56

32.The Finance (No.3) Act, 2019 did not reproduce SI 33-of 2019 but what it
incorporated the provisions of S| 33 of 2019 info law through the

Parliamentary law making process ¢s enshrined in the Constitution of
Limbabwe,

Ad paragraph 57 - 59

33.1t is correct that in terms of section 44C of the Reserve Rank of Zimbabwe
Act, FCA Nostro aceounts =ontinued fo be designated in such foreign
currency accounts. Applicant admits that in these paragraphs. Thus, it s

very clear that there was no conversion of United Staies Dollars into RTGS
dollar.
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d paragraph 60 - 64

34 The contents in these paragraphs are denied, Exchange Control Directive
R120/2018 is not imational. The directive by 2nd "spondent does not in any

way take away applicant's fights.

35.0ne of the core functions of 2nd respondent is to regulate Zimbabwe's
monetary system and 1o supervise banks among other things. There was
nothing sinister in issuing directive R120/2018 by 2n¢ respondent in October
2018. That was a- monetary regulafion in order o ensure stability and

preserve value of the actual United! States Dollars in separating them from
what became known as the RIGS dollar.

36.1 have explained in detail the issue of this directive R120/2018 in my
paragraphs 26 to 30 above. | also have no doubt that 2nd respondent inits

opposing affidavit will explain further the rationalily and lawfulness of the
said directive.

Ad paragraph 45 - 71

37.The Finance (No.2) Act, 2019 is perfectly lawful and consfitutional. It does

not in any way violate the provisions of the Constitution of Zimbabwe

namely section 71 and section 56.

38. Applicant's Invitation to the court to set aside the Finance (No.2) Act, 2019

on the grounds of irationa ol he wants the court to

lity which means 1h
SUbs"tUte its own DOllcy in r~|| ice of that of the e;(f)\’_:uﬁ‘fe. |am 0dV|Sed that

this would conraye ne the | powers and is not

yrinciple of separafion of
Permitted by |qw
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19. Applicant's case is based on @ mistaken aPprehension that the sqig
| ; e sa
enactments compulsorily acquired and appropriated people's United
- | M e
states Dollars savings in terms of section 71 of the Constitution

40.Further, applicant is suffering from @ fundamental misunderstanding that
the Finance (No.2) Act, 2019 converted United Siates Dollars to a locdl
currency. It was not the purpose of the said provisions to take away the
United States Dollars in people's savings. If it were so, there would have
been no need for government to order banks 1o open Nostro accounts for
their customers without charge as | directed in October 2018 and the
subsequent Reserve Bank ol Zimbabwe Exchange Control Directive No.
R120/2018. The reason for ordering banks fo open nastro accounts for their
customers was to enable the separation of actual (P hysical) United States
Dollars and what became known as the RTGS dollar. It is on that basis that

| respectfully submit thai the provisions of the said enactments are not
inconsistent with section 71 of the Consfitution and are therefore valid in

terms of section 2 of the Corstitution.

Ad paragraph 72

41.The reason why RTGS balances were separated fiom United States Dollars
Isbecause it had become o+ oarent that the two could never be equated.

H : NG rest )
once, Ihe issuance of direciive R120/2018 by 2 espondent

Ad paragraph 73

42.1have no knowledge of ~official rate caused

. 'L. 7 (‘1
the parallel rate which I5 61

by economic saboteurs ane ent is ¢oing all it can in order

{ the 2nd respond
to curb the paralle| Market
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Ad paragraph 74
43.1f applicant's money was red| United States Collg

: 3 Qs e

directive R120/2018 then there is no way it Syl dCOntemploted,by
epreciated value

N2 money would be
if the money was not

. © contained in an RTGS
account following 24 respondent’s directive to financigl institutions to

separate actual US) anda RTGS balances, then it remains the sum of

$179.000.00. if applicant wants to convert that fo United States Dollars, he

to an amount which applicant now alieges
contained in an FCA Nosiro account. However

actual United States Dollar deposils and remaine

can approach his bankers and gel US§ at the prevailing weighted rate
depending on availability.

Ad paragraph 75 - 79

44.2d respondent is better placed to respond 10 averments made in these
paragraphs and | have no doubt that he will appr opliately do so.

Ad paragraph 80 - 82

45.1 deny the allegation that | have caused loss Of Value. My press statement
on 17 June 2020 is very clear that the salary review of Civil Servants and
payment of US$75 to Civil Servanis is pursuant 10 Govermnment's
commitment to continuously review and IMprove the remuneration
framework of Civil Servanis due to the harsh economic conditions caused
oy the effecis of the Covid- 12 sandemic which hae caused the escalation
of prices.

Ad paragraph 3. 85

46.1 have already deq|t with these averments in MY neickground above.
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Ad paragraph 86

47.As | have explained above, | have net °ppf0prio|nd

: People's vr
the provisions of the Finance (No.2) Act, 2016 - Dletsvaluesqnd
. . 2 =0 no q
appropriation of property contemplateq in terms of = V;\]t)unt to
: on of
Constitution. the

Ad paragraph 87 - 88

48.No one has deprived applicant from being look

£

©c after by his savings.

“nce (No.2) Act, 2019 is

had not had when 2nd respondent
ordered the separation of accounts. | am lagaly wcvised that it would be

What the law simply says and specifically the Fin
that applicant cannot get what he

an unjust enrichment on the part of applicant, If aoolicant's $179,000.00 is
real United States Dollars, 3¢ respondent had not in any way stood in
applicant's way to stop him from accessing his meney, Applicant has his
bankers and his bankers are well aware of the valie and amount which
applicant has in his accounts held by them.

Ad paragraph 89

49.No issues arise.

Ad paragraph 90

icant! ings. This has
50.None of the respondentis has appropriated opplicant's saVIngs Thi

ined Jof bel r the court in
oeen explained in detail obove and | would nof belabou
ePeating the same

d araara hg]

o1.The Finance (No.2) Act 291 \re of Pariiament having followed due
: V1Y aQ creql - \

.~ e by me. If applicant
I be said to hove been ™ !
wanted to chollenge P “nance Act, he ought

< ~rsl Of
diiament's approvai vl
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to have brought Parliament into the Proceedings 1

. answer for =
| am happy that the managing partner of applicant ‘erfor their cause.

5|
of pariament and would have been present s Qwyers is a member

he Act saileg
in Parliament. Perhaps, he approved if withou Problems through

Ad paragraph 92 - 94

52.The allegations in these paragraphs are denied. | have been legally

advised, which advice | accept that the provisions of the Finance (No.2)

Act, 2019 are perfecily lawiul and consfitufioncl. They do not violate any

provision of the consfilulion and specifically secfion 56(1) and 71. The
reasons have been explained in delail above,

53.The respondents have not done anything unlawiul which has infringed
applicant's rights.

d paragraph 95 - 97
34.The contents herein are denied. Applicant has noi iaken the court into its
confidence why the order he seek must be granted. Applicant is standing
on @ wrong misunderstanding of fhe provisions of 112 Finance (No.2) Act,
2019 and Exchange Control Directive R120/2015. That is demonstr.oied by
applicant’s tailure 1o understand that there has £2€n no appropriafion of

i v Ny den‘s-
Property in terms of section 71 of the Constifution =¥ |he respon

¢ ’ e has no
S5.1t s on the basis of the Loolicants' €as

. (No.2) Act, 2019 is

. 4
above that | submit thot

e Respondent and that the Fincncs
Constitutiona.

Responden Prays -l with costs.

- ~r he iS[‘l'xi‘:'
thest this matter O€ d
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